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DOES BANKRUPTCY AVOID MEDICARE’S 
EXHAUSTION Of ADMINISTRATIVE  
REMEDIES REQUIREMENT?1

By Samuel R. Maizel 
Pachulski Stang Ziehl & Jones LLP

Your client, a durable medical equipment 
supplier (DME), is facing a very difficult 
situation: virtually all of its products are 
paid for by the Medicare program, but 
you have been notified that the federal 
Centers for Medicare & Medicaid Services 
(CMS) (or a private contractor work-
ing under contract with CMS), which 
administers the Medicare program, has 
decided the DME owes them millions of 
dollars. You have the right to appeal that 
decision, says CMS, but in the meantime 
Medicare is going to recoup the amount it 
believes it is owed by offsetting it against 
monies otherwise payable to the DME. 
This reduces the DME’s cash f low to a 
point where it cannot stay in business 
and provide its products to Medicare 
beneficiaries. The DME has been told by 
its health law attorneys that it can appeal 
CMS’s decision, but that it will take 
years to proceed through the Medicare 
program’s appeals process before the 
DME can even get a federal court to hear 
its arguments. Not surprisingly, the DME 
cannot afford to operate if it doesn’t get 
paid by Medicare. Can a bankruptcy 
filing shorten the time required to get a 
federal court review of CMS’s decision? 
The bankruptcy court in the recent case 
of In re Bayou Shores, SNF, LLC2 said 
“yes.” This ruling addresses an issue that 
has been debated by bankruptcy courts 
for over two decades and promotes an 
important advantage available to health 
care providers and suppliers in a dispute 
with CMS.

BACKGROUND

The Social Security Act includes a re-
quirement of exhaustion of administrative 
remedies, 42 U.S.C. § 405(g) and (h), and 
these sections are made applicable to the 
Medicare Act via operation of 42 U.S.C. 
§§ 1395ii (incorporating § 405(h)) and 
1395ff(c) (incorporating § 405(g)).3 The 
relevant statutes provide: 

42 U.S.C. § 405(g) Judicial review 
Any individual, after any final deci-
sion of the Commissioner … may 
obtain a review of such decision by a 
civil action. … The court shall have 
power to enter, upon the pleadings 
and transcript of the record, a judg-
ment affirming, modifying, or revers-
ing the decision of the Commissioner 
…, with or without remanding the 
cause for a rehearing. …The judgment 
of the court shall be final except that 
it shall be subject to review in the 
same manner as a judgment in other 
civil actions. …

42 U.S.C. § 405(h) Finality of  
Commissioner’s decision 
The findings and decision of the 
Commissioner … after a hearing 
shall be binding upon all individuals 
who were parties to such hearing. No 
findings of fact or decision … shall 
be reviewed by any person, tribunal, 
or governmental agency except as 
herein provided. No action against 
the United States … or any officer 
or employee thereof shall be brought 
under § 1331 or 1346 of title 28 to 
recover on any claim arising under 
this subchapter. 
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These provisions mean that absent a final 
decision by the applicable administrative 
body, no federal court can take jurisdic-
tion over a disputed issue arising under 
the Social Security Act, or, in the case 
of Medicare, under the Medicare Act. 
The concept underlying this requirement 
is that a party is not entitled to federal 
judicial relief unless and until avail-
able administrative remedies have been 
exhausted,4 and in many contexts has been 
applied in bankruptcy cases.5 And therein 
is the problem, because the appeals process 
can take years.

The Medicare appeal process for your 
DME client6 contains five distinct steps. 
The first two levels of review are con-
ducted by Medicare contractors under 
the supervision of CMS.7 first, the DME 
can ask the Medicare Administrative 
Contractor (MAC) that actually denied 
its claims or declared the overpayment to 
“redetermine” its decision. Initial submit-
ted claims are usually quite rudimentary, 
but to commence the redetermination the 
DME has to compile documents that sup-
port its claim and file the appeal within 
120 days of the denial. If that redetermi-
nation is denied (the MAC has 60 days 
to act), the DME has 180 days to file for 
reconsideration to the Qualified Inde-
pendent Contractor (QIC). If this appeal 
is denied (the QIC has 60 days to decide), 
the DME can appeal to an administra-
tive law judge (ALJ) who operates under 
the supervision of the Office of Medicare 
Hearings and Appeals (OMHA). After 
the ALJ decides, the next level of appeal 

is the Medicare Appeals Council (MAC). 
Under the Medicare Act, the MAC deci-
sion is the “final decision” referenced in 
the statute, so that only after the MAC 
decides can a federal court have jurisdic-
tion over the matter. 

Naturally, the question is “how long does 
all this take?” The answer: it can be a 
really, really long time. Why? Because 
the ALJ process is broken. The OMHA is 
currently staffed to handle approximately 
72,000 claims on appeal in a year. How-
ever, as of July 1, 2014, OMHA had over 
800,000 claims pending appeal and was 
getting an additional 10,000 to 16,000 
claim appeals per week, yet it can dispose 
of only approximately 1,300 claims per 
week.8 And according to Medicare’s rules, 
while CMS cannot institute recoupment 
against ongoing payments pending the 
decision of the QIC on the DME’s appeals, 
once the QIC denies the appeal, CMS can 
institute recoupment against the DME. 
Repayment in the event the DME eventu-
ally prevails only occurs at such later date. 

The United States Supreme Court has 
held that the Medicare Act’s requirement 
that a party exhaust available administra-
tive remedies represents “ ‘the sole avenue 
for judicial review’ for claims ‘arising 
under’ the Medicare Act.”9 There are two 
parts to pursuing federal judicial review: 
first, the party seeking review must 
have presented its claim to the federal 
agency and, second, the administrative 
opportunities for review must have been 
“pursued fully.”10 This has led to litiga-

tion discussing whether the claim “arises 
under the Medicare Act,” because parties 
have frequently cited other legislation 
or even the Constitution as the basis for 
their claims to try to avoid the obligation 
to exhaust their administrative remedies. 
for example, in Uhm v. Humana, Inc.,11 
the party seeking to obtain jurisdiction 
in federal court argued that because it 
sought only return of its premiums from 
Humana rather than payment for benefits 
under the Medicare Act, its claims did not 
“arise under” the Medicare Act. How-
ever, the Ninth Circuit noted that there 
were two points for courts to consider in 
deciding whether a claim “arose under” 
the Medicare Act: “(1) where the ‘stand-
ing and the substantive basis for the 
presentation of the claims’ is the Medi-
care Act … and (2) where the claims are 
‘inextricably intertwined’ with a claim 
for Medicare benefits....”12 Courts have 
broadly defined both factors. In fact, the 
Supreme Court has rejected claims alleg-
edly brought under the Constitution and 
other statutes,13 and the Ninth Circuit has 
rejected state law claims, all as “arising 
under” the Medicare Act.14

Outside of bankruptcy, federal courts 
have also not allowed parties to execute an 
“end-run” around the jurisdictional bar 
by limiting the kind of remedy they seek. 
for example, the Ninth Circuit has reject-
ed cases seeking “extra-Medicare mone-
tary damages” and noted that the Supreme 
Court has rejected claims requesting only 
injunctive relief.15 While exceptions exist,16 
the rule is very, very broad.
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BAyOU SHORES DECISION 

As described above, outside of bank-
ruptcy a Medicare provider must exhaust 
Medicare’s administrative remedies before 
a federal court may hear a complaint 
about a Medicare-related issue. However, 
whether bankruptcy courts must similarly 
defer is controversial and has been liti-
gated for over two decades.17 A recent de-
cision of the Bankruptcy Court in Tampa, 
florida revisited this issue in the context 
of a skilled nursing facility (SNf) which 
was facing termination from the Medicare 
program, and, by extension, being forced 
out of business. Three incidents occurred 
at the SNf that violated Medicare rules 
over the scope of several months, and after 
the third incident the SNf received noti-
fication that its participation in Medicare 
was being terminated. While the case 
presented interesting issues related to the 
automatic stay18 and executory contracts,19 
among others, this article will discuss 
only whether bankruptcy courts can be 
used to avoid fatal delay in obtaining 
judicial review of CMS’s decisions. 

In Bayou Shores, the SNf initially sought 
and obtained a temporary restraining or-
der (TRO) from the local federal district 
court, enjoining CMS from terminating 
the SNf’s participation in Medicare 
pending further review. However, once 
the government briefed the district court 
on the administrative requirements de-
scribed above, the district court dissolved 
the TRO.20 The SNf then filed a chapter 
11 petition and sought an order prevent-

ing CMS from terminating the Medicare 
Provider Agreement between the SNf and 
the Medicare program. The bankruptcy 
court granted that motion and the SNf 
quickly filed a plan of reorganization and 
sought its confirmation.21 In its objection 
to confirmation, CMS argued that the 
bankruptcy court could not take jurisdic-
tion over the Medicare disputes unless and 
until the SNf exhausted its administrative 
remedies, relying on the Medicare statutes 
described above. The bankruptcy court 
rejected that argument, and confirmed the 
plan over CMS’s objection.22 The bank-
ruptcy court relied on the plain language 
of the statute to rule that it had jurisdic-
tion because the plain language did not 
restrict jurisdiction under 28 U.S.C. § 
1334. The bankruptcy court referenced a 
similar decision in First American Health 
Care of Georgia, Inc. v. HHS,23 although 
noting that this decision had been vacated 
because of a subsequent settlement be-
tween the parties. 

The court in Bayou Shores also rejected 
the notion that the legislative history of 
the statute compelled a different decision, 
disagreeing with the bankruptcy court 
in In re St. Johns Home Health Agency, 
Inc.24 The court in St. Johns relied on the 
legislative history to find that bankruptcy 
court jurisdiction is barred. The statute’s 
legislative history states that revisions in 
1984 to the Medicare statutory bar were 
not intended to change “substantive” 
rights of parties seeking to challenge a de-
cision of the Medicare program, and it is 
clear that prior to those 1984 changes, the 

jurisdictional bar included bankruptcy 
jurisdiction. However, the court in Bayou 
Shores pointed out that the Supreme 
Court has made abundantly clear that 
courts interpreting legislation should rely 
on legislative history only if the statute is 
ambiguous. Here, the bankruptcy court 
held that the statute is not ambiguous and 
therefore it should be applied per its plain 
language without reference to its legisla-
tive history. Hence, the Bayou Shores 
court ruled that bankruptcy jurisdiction 
is not barred. 

Other courts have reached the same result, 
and dealt expressly with the argument 
addressed in St. Johns with regard to the 
statute’s legislative history. for example, 
in In re Healthback, LLC,25 the govern-
ment also argued that section 405(h) of 
the Medicare Act requires the exhaustion 
of administrative remedies before the 
bankruptcy court could take jurisdiction 
over the matter. The bankruptcy court 
rejected the government’s argument, not-
ing, as did the bankruptcy court in Bayou 
Shores, that the specific language of the 
Medicare Act did not address jurisdiction 
under 28 U.S.C. § 1334. However, the 
bankruptcy court in Healthback also went 
on to disagree with decisions which had 
held that the omission of a reference to 
section 1334 from the 1984 revision of the 
Medicare Act was irrelevant because  
it was inadvertent. Those courts, the 
Healthback court noted, relied on the 
legislative history and its reference to 
the amendments as not being intended 
to change any substantive rights, and 
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had held that jurisdiction under section 
1334 was barred. The bankruptcy court in 
Healthback pointed out that jurisdiction 
was not a matter of substantive law but was 
a matter of procedural law, and thus the 
statement of Congress in the legislative his-
tory saying the changes were not intended 
to affect substantive rights was irrelevant 
because this was a matter procedural in 
nature. Thus, the bankruptcy court in 
Healthback held that the plain reading 
of the statute indicates that bankruptcy 
courts are not prohibited from exercising 
jurisdiction over matters which concern the 
Medicare Act. 

At least two circuit courts, the Seventh 
Circuit in Bodimetric Health Services, Inc. 
v. Aetna Life & Casualty26 and the Eighth 
Circuit in Midland Psychiatric Assoc., Inc. 
v. United States,27 both looking at the same 
language of the Medicare Act but with 
regard to diversity jurisdiction under  
28 U.S.C. § 1332 (which, like section 1334, 
is not expressly mentioned in the statute as 
being barred), have held that the absence of 
the reference is irrelevant, again relying on 
the legislative history, and found that the 
requirement of exhaustion of administra-
tive remedies applied.

However, the Ninth Circuit has rejected 
such a broad application of the language 
of sections 405(g) and 405(h). In In re Town 
& Country Home Nursing Servs., Inc., the 
Ninth Circuit expressly held that “section 
405(h) only bars actions under 28 U.S.C. 
§§ 1331 and 1346; it in no way prohibits 

an assertion under section 1334.”28 The 
Ninth Circuit reconciled its seeming split 
with the Eighth and Seventh Circuits (and 
perhaps with its own prior decision in Kai-
ser v. Blue Cross of Cal.29) by noting that 
in Town & Country it had relied “almost 
exclusively on the special status of section 
1334’s ‘broad jurisdictional grant over all 
matters conceivably having an effect on [a] 
bankruptcy estate.’”30

Another issue frequently raised in attempts 
to evade the requirement of comprehensive 
administrative review is based on cases 
that have held that where adherence to sec-
tion 405(h) would have the effect of deny-
ing judicial review, a party is excused from 
the obligation to exhaust its administrative 
remedies prior to a federal court taking 
jurisdiction.31 While that is a difficult path 
to pursue, it may be more likely to succeed 
in a bankruptcy case than elsewhere. That 
is because courts have characterized this 
test as requiring a showing that “pursuing 
[the] administrative remedy would have 
posed insurmountable barriers finan-
cially or otherwise,”32 and it may well be 
more persuasive to argue that pursuing 
administrative remedies for years while 
not getting paid is an insurmountable 
financial burden if the company is already 
in bankruptcy courts than any other court. 
Indeed, chapter 11 of the Bankruptcy Code 
is intended to provide an opportunity for 
a business to reorganize on the theory 
that it is generally preferable for a debtor 
to continue to operate and to reorganize 
its business by restructuring its debt than 

simply to liquidate.33 Reorganization and 
continued operation may enable the debtor 
and the creditors to preserve the going 
concern value of the business, as opposed 
to its mere liquidation value. Statutory 
interpretations which lead to a contrary 
result may be frowned upon by a bank-
ruptcy judge. 

What courts mean by “insurmountable 
financial barriers” is unclear, but presum-
ably it is something less than a more 
widely-used term, “irreparable harm.” 
Nonetheless, because irreparable harm is 
widely used, its interpretation provides 
context with which to evaluate what  
constitutes “insurmountable financial  
barriers.” In the Medicare context, 
whether the closing of a Medicare provider 
is “irreparable harm” is subject to contro-
versy.34 Courts have held that “the problem 
of bankruptcy is endemic to a system 
which relies on non-profit, cash-poor 
providers which are wholly dependent on 
Medicare  
reimbursement,” and, therefore, the 
threat or pendency of a bankruptcy 
will not, without more, constitute ir-
reparable harm.35 One circuit court held 
that, because of (1) the administrative 
remedies available under the Medicare 
program, (2) the risk of upsetting the 
Medicare program’s carefully crafted 
review procedures, and (3) the known 
risk to providers when they enter into the 
Medicare program, even the closure of a 
Medicare provider was not a sufficient 
showing of irreparable injury to justify a 
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preliminary injunction.36 Another circuit 
court, in refusing to stay a suspension of 
Medicare reimbursement, stated that a 
provider’s dependence on Medicare pay-
ment is only “incidental” to the purpose 
and design of the program.37 And yet 
another circuit court rejected the claim 
that lack of payment pending administra-
tive resolution of a Medicare reimburse-
ment dispute constitutes irreparable harm, 
even if the provider could be forced out 
of business in the interim, since the costs 
of the reimbursement appeals process are 
known to providers before they choose to 
participate.38

Notwithstanding the foregoing, a debtor 
in bankruptcy will argue that its efforts 
to reorganize entitle it to injunctive relief, 
and that cessation of operations, inabil-
ity to treat patients, and destruction of 
goodwill, among other factors, inher-
ently constitute irreparable injury. Many 
courts, including the Supreme Court and 
the Ninth Circuit, have held that injuries 
can be considered irreparable if at the end 
of the process monetary remedies could 

not suffice to cure the injuries incurred 
by requiring the exhaustion of adminis-
trative remedies. If the delay inherent in 
the Medicare appeals process leads to the 
failure of a bankruptcy case that other-
wise might have resulted in a reorganized 
debtor, later payment will have come far 
too late to truly compensate for the injury 
suffered. 

CONCLUSION

Despite the compelling nature of the plain 
language argument, whether a bankruptcy 
debtor must weather the lengthy storm of 
the full Medicare administrative appeals 
process has resulted in many contrary 
decisions over more than two decades. 
Still, the decision in Bayou Shores reminds 
bankruptcy attorneys and financial advi-
sors that the bankruptcy court may offer 
an end-run around the Medicare Act’s bar 
to a federal court’s jurisdiction and avoid 
requiring the Medicare provider to spend 
years wandering the desert that is the 
Medicare appeals process. 
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END NOTES

1 This article is revised and extended from an 
article published in April 2015 in the American 
Bankruptcy Institute Journal, Vol. XXXIV, No. 4, 
and is reprinted herein with permission.

2 2014 WL 7452363 (Bankr. M.D. fla. Dec. 31, 
2014).   

3 See also 42 U.S.C. § 1395oo(f) (West Supp. 
1977) (added in 1974).  

4 See generally Myers v. Bethlehem Shipbuilding 
Corp., 303 U.S. 41, 50-51 (1938).

5 Reiter v. Cooper, 507 U.S. 258, 113 S. Ct. 1213, 
1220, 122 L. Ed. 2d 604 (1993).

6 The Medicare Overpayment Collection Process 
fact sheet (May 2014), available at http://www.cms.
gov/Outreach-and-Education/Medicare-Learning-
Network-MLN/MLNProducts/downloads/ 
OverpaymentBrochure508-09.pdf (last visited 
Mar. 31, 2015).  There are other ways that the 
DME can be determined to owe the Medicare 
program money, including when a Zone Program 
Integrity Contractor audits payments and denies 
claims.  This article will assume the more basic 
circumstance of a DME submitting a claim that 
is denied.  Additionally, the system is somewhat 
different for other kinds of healthcare provid-
ers. for example, a hospital is usually notified of 
an overpayment determination through a fiscal 
intermediary’s Notice of Provider Reimbursement 
(NPR). 42 U.S.C. § 1395oo directs a dissatisfied 
provider to appeal adverse NPRs to a Provider 
Reimbursement Review Board (PRRB) for hear-
ings within 180 days of the NPR. The PRRB issues 
the “final decision” for purposes of the statute and 
triggers the right to federal judicial review.  

7 Courts have not allowed suits against these 
private contractors to proceed as a way to avoid 
the jurisdictional bar to suing the federal agency 
(CMS) itself. See, e.g., Bodimetric Health Services, 
Inc. v. Aetna Life & Casualty, 903 f.2d 480 (7th 
Cir. 1990).

8 Statement of Nancy J. Griswold, Chief Admin-
istrative Law Judge, Office of Medicare Hearings 
and Appeals, on “Office of Medicare Hearings 
and Appeals Workloads” Before the United States 
House Committee on Oversight & Government Re-
form, Subcommittee on Energy Policy, Healthcare 
& Entitlements, July 10, 2014, available at www.
hhs.gov/asl/testify/2014/07/t20140710a.html (last 
visited on february 13, 2015).  

9 Uhm v. Humana, Inc., 620 f.3d 1134, 1140 (9th 
Cir. 2010) (quoting Heckler v. Ringer, 466 U.S. 602, 
614-15, 104 S. Ct. 2013, 80 L. Ed. 2d 622 (1984).

10 Uhm, 620 f.3d at 1140.  

11 Id. 

12 Uhm, 620 f.3d at 1141 (quoting Heckler, 466 
U.S. at 614-15).

13 See, e.g., Heckler, supra; Weinberger v. Salfi, 422 
U.S. 749, 95 S. Ct. 2457, 45 L. Ed. 2d 522 (1975) 
(holding that neither constitutional nor statutory 
claims could be brought with first exhausting the 
applicable administrative remedies).

14 Kaiser v. Blue Cross of Cal., 347 f.3d 1107, 1115 
(9th Cir. 2003).

15 Uhm, 620 f.3d at 1142 (citing Marin v. HEW, 
Health Care Fin. Agency, 769 f.2d 590, 592 (9th 
Cir. 1985) and Heckler, 466 U.S. at 615). In Uhm, 
the plaintiffs brought claims for unjust enrichment 
and breach of contract, both of which the Ninth 
Circuit held to arise under the Medicare Act, as 
“merely creatively disguised claims for benefits.”  
620 f.3d at 1143. However, the Ninth Circuit also 
held that consumer protection act claims and 
fraud claims did not arise under the Medicare Act 
and could be pursued without waiting to exhaust 
administrative remedies. Id. at 1145.

16 for example, the Ninth Circuit has held that 
courts can waive the exhaustion requirement where 
a claimant raises a constitutional claim. See, e.g., 
Taylor v. Astrue, 2008 WL 3823718,*4 (N.D. Cal. 
Aug. 13, 20008) (citing Kildare v. Saenz, 325 f.3d 
1078, 1082 (9th Cir. 2003)).  

17 Compare In re Home Comp Care Inc., 221 B.R. 
202 (N.D. Ill. 1998) (Debtor must exhaust Medi-
care’s administrative remedies prior to bankruptcy 
court having jurisdiction over proceeding demand-
ing turnover of Medicare funds) and In re Upsher 
Labs., Inc., 135 B.R. 117 (Bankr. W.D. Mo. 1991) 
(same) with In re University Med. Ctr., 973 f.2d 
1065, 1072-74 (3d Cir. 1992) (exhaustion of admin-
istrative remedies not required where adversary 
proceeding is based on Bankruptcy Code and does 
not involve issue inextricably intertwined with any 
dispute within agency’s normal review process).

18 The Bankruptcy Code, 11 U.S.C. § 362(a)(1), 
provides that the filing of a bankruptcy petition 
stays a broad range of actions against a debtor, 
including “the commencement or continuation, 
including the issuance or employment of process, 
of a judicial, administrative, or other action or 
proceeding against the debtor.” This “automatic 
stay” preserves the status quo by prohibiting 
future judicial or nonjudicial actions against 
the debtor and property of the estate in non-
bankruptcy forums. The automatic stay is designed 
to (a) grant complete, albeit temporary, relief 
from creditors, (b) give a debtor some breathing 
room, (c) ensure that the assets of a debtor are not 
dissipated while the debtor attempts to reorganize, 
and (d) protect the bankruptcy court’s exclusive 
jurisdiction over the debtor and its property. See, 
e.g., Gruntz v. County of Los Angeles (In re Gruntz), 
202 f.3d 1074, 1081-82 (9th Cir. 2000)(en banc); 
MacDonald v. MacDonald (In re MacDonald), 755 
f.2d 715, 717 (9th Cir. 1985).

19 The Bankruptcy Code, 11 U.S.C. § 365, 
provides that, subject to court approval and 
certain limitations, debtors can assume or reject 
any executory contract or unexpired lease. The 
Code does not define “executory contract,” but 
the Ninth Circuit has adopted a widely used 
definition: “a contract under which the obligation 
of both the bankrupt and the other party to the 
contract are so far unperformed that the failure of 
either to complete performance would constitute 
a material breach excusing the performance of the 
other.” Vern Countryman, Executory Contracts in 
Bankruptcy: Part I, 57 Minn. L. R. 439, 460 (1973); 
In re Texscan Corp., 976 f.2d 1269 (9th Cir. 1992).  
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The majority view of courts in bankruptcy cases is 
that Medicare provider agreements are executory 
contracts subject to assumption or rejection by the 
provider-debtor, see, e.g., In re Heffernan Mem’l 
Hospital District, 192 B.R. 228, 231 n.4 (Bankr. 
S.D. Cal. 1996), but, outside of bankruptcy, courts 
have generally held that the Medicare provider 
agreement does not establish a contractual rela-
tionship, see, e.g., Greater Dallas Homecare Alliance 
v. United States,10 f. Supp. 2d. 638 (N.D. Tex. 
1998). Some bankruptcy courts have agreed. See, 
e.g., In re BDK Health Mgmt., Inc., 1998 Bankr. 
LEXIS 2013, 1998 WL 34188241 (Bankr. M.D. 
fla. Nov. 16, 1998); see generally frank A. Oswald 
and Howard P. Magaliff, Transfer of Medicare Pro-
vider Numbers in Bankruptcy: Executory Contract 
or Saleable Asset?, ABI Journal, Vol XXIII, No. 4 
(May 2009); Samuel R. Maizel and Debra I. Grass-
green, Selling Relationships With Governmental 
Entities: How to Maximize your Health Care Client’s 
Value, ABI Journal, Vol. XVIII, No. 7 (Sept. 1999); 
Sarah Robinson Borders and Rebecca Cole Moore, 
“Purchasing Medicare Provider Agreements in 
Bankruptcy,” California Bankruptcy Journal, Vol. 
24, No. 3 (1998).

20 See Bayou Shores SNF, LLC v. Burwell, 2014 
WL 4101761 (M.D. fla. Aug. 20, 2104).  

21 Generally, the goal of a chapter 11 bankruptcy 
case is the judicial approval (called “confirma-
tion”) and implementation of a chapter 11 plan of 
reorganization. The plan is essentially a court-
approved modification of the relationships between 
the debtor, its creditors and owners by providing 
for the treatment of “claims” and ownership “inter-
ests.” Plans may provide for treatment of creditors 
and interest holders using a variety of mechanisms, 
such as payments from the debtor’s continuing 
business operations, the issuance of shares, the 
distribution of litigation proceeds, or payments 
from proceeds of asset sales.

22 Nursing Homes Chapter 11 Plan Ruled Feasible 
Despite Medicare Problems, 2015 WL 94779 (Jan. 8,  
2015).

23 208 B.R. 985 (Bankr. S.D. Ga. 1996), vacated 
by 1996 WL 282149 (Mar. 11, 1996).   

24 173 B.R. 238 (Bankr. S.D. fla. 1994).    

25 226 B.R. 464 (Bankr. W.D. Okla. 1998).

26 903 f.2d at 488-90.

27 145 f.3d 1000, 1004 (8th Cir. 1998).

28 963 f.2d 1146, 1155 (9th Cir. 1991). 

29 347 f.3d 1107 (9th Cir. 2003).  

30 Uhm, 620 f.3d at 1140, fn. 9. The Ninth Circuit 
has adopted the “Pacor test” for determining the 
outermost scope of bankruptcy court jurisdic-
tion. In re Fietz, 852 f.2d 455, 457 (9th Cir.1988).   
Under this formulation, the test is whether: “the 
outcome of the proceeding could conceivably have 
any effect on the estate being administered in bank-
ruptcy. … An action is related to bankruptcy if the 
outcome could alter the debtor’s rights, liabilities, 
options, or freedom of action (either positively or 
negatively) and which in any way impacts upon 
the handling and administration of the bankrupt 
estate.” Id. (quoting Pacor, Inc. v. Higgins, 743 f.2d 
984, 994 (3d Cir.1984)).

31 See, e,g., Bowen v. Michigan Academy of Family 
Physicians, 476 U.S. 667, 106 S. Ct. 2133, 90 L. Ed. 
2d 623 (1986).  

32 Nygren v. United States, 268 f. Supp. 1275, 1280 
(W.D. Wash. 2003).  

33 See, e.g., Grogan v. Garner, 498 U.S. 279, 111 
S. Ct. 654, 112 L. Ed. 2d 755 (1991) (“The central 
purpose of the [Bankruptcy] Code is to provide 
a procedure by which certain insolvent debtors 
can reorder their affairs, make peace with their 
creditors, and enjoy ‘a new opportunity in life 
with a clear field for future effort, unhampered by 
the pressure and discouragement of preexisting 
debt.’”).

34 Visiting Nurse Ass’n of Greater Tift County, 
Inc. v. Heckler, 711 f.2d 1020, 1031-1035 (11th Cir. 
1983) (“Although a corporation could very well 
disappear as a provider of medical services” it 
would still have a bankruptcy estate to collect and 
distribute its assets.).

35 Greater Tift County, 711 f.2d at 1034.  

36 Id.

37 Northlake Community Hospital v. United States, 
654 f.2d 1234, 1242 (7th Cir. 1981).

38 Manakee Professional Med. Trans. Serv. v. 
Shalala, 71 f.3d 574, 581 (6th Cir. 1995) (“In Tift, 
the court held that even if the Secretary’s actions 
were to force a health care provider out of business, 
the injuries are not necessarily ‘irreparable,’ con-
sidering the risk known to the health care provider 
when it enters the Medicare program.”).
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